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1.

The Professional Historians” Association of New Zealand/Aotearoa (PHANZA) is pleased
to make a submission on the Regulatory Standards Bill.

PHANZA represents the interests of professional historians in Aotearoa New Zealand. We
currently have 178 members who occupy a range of roles. Some are employed by central or
local government, many work in archives, museums or universities and others are
independent historical contractors. One of PHANZA’s roles under our constitution is to
represent professional historians in public discussions about relevant policy and legislative
proposals.

We oppose the Regulatory Standards Bill and recommend that it does not pass.

The PHANZA membership has extensive experience in New Zealand history, law and
political culture and wishes to express the following problems with the Bill.

The Bill introduces a suite of narrowly-focused principles against which current and future
legislation is to be assessed. Some of these principles are already well established and
reflected in laws, Cabinet requirements and guidance such as the Legislation Design and
Advisory Committee Guidelines. Others represent a concept of good regulation that
prioritises individual liberties and property rights over collective and wider public interests.

PHANZA members have an interest in ensuring that effective regulation continues to
protect the documents, sites and objects that historians rely on for their research, and that
connect New Zealanders with their history. Such regulation protects the public interest in
understanding the history of our society. Current legislation that protects the public interest
in historical scholarship and heritage preservation includes the requirements to preserve
archival records in the Public Records Act 2005, the heritage protections in the Resource
Management Act 1991 and the Heritage New Zealand Pouhere Taonga Act 2014, and the
protections for taonga Maori and historically-significant objects in the Protected Objects Act
1975.

The cost-benefit analysis articulated in clauses 8(k) and 8(I) of the Bill raises the risk of
applying economic metrics to legislation, like the Public Records Act 2005, that supports the
work and activities of professional historians. The value of libraries, museums, cultural
centres and other institutions that enable historical research cannot be reduced to a metric of
dollars and cents. The legislation’s focus on economic efficiency has potential to cause
unforeseen harm by downplaying the importance of public goods such as understanding and
feeling connected to our shared history.

The Regulatory Standards Bill poses significant risks to the infrastructure that supports
historical research, historical education, and historical preservation in New Zealand. The
Bill’s property rights principle could call into question existing heritage protection legislation,
particularly by introducing a presumption that legislation should not ‘impair’ private property



rights and that compensation should always be payable for any such ‘impairment’. This
presumption would be at odds, for example, with existing protections for archaeological sites
on private property, sites which help all New Zealanders to understand Aotearoa New
Zealand’s history. The Bill’s emphasis on economic efficiency over other values could
threaten the archival and records management systems that historians depend upon for
research. Furthermore, the Bill's restrictive approach to regulation could impact the legal
frameworks that ensure public access to historical records and objects and protect sites of
cultural and historical significance from inappropriate development.

9. PHANZA is concerned that the Bill could inhibit the development of new legislation to
address regulatory challenges and opportunities for history and heritage, such as responding
to the implications of artificial intelligence for research, digitisation and copyright. But
PHANZA is also concerned that the Bill would require existing legislation to be assessed
against the Bill’s principles (see the review requirements for government departments in part
2, subpart 3 of the Bill, and the ability of the Regulatory Standards Board to inquire into
existing legislation under clauses 29 to 36). PHANZA supports good regulatory stewardship
and review of legislation to ensure that it remains fit for purpose, but does not support a
requirement that legislation be regularly reviewed against the Bill’s narrow set of principles.

10. While PHANZA opposes the Bill and recommends that it not be passed, it also has the
following specific concerns that could be partially addressed through amendments to the Bill:

e Neither the principles of responsible regulation nor the wider Bill refer to Te Tiriti o
Waitangi. We recognise that Treaty settlement Bills and Acts are excluded from the
assessment required by the Bill. However, we are concerned that the absence of any
reference to Te Tiriti risks giving greater weight to the principles in the Bill than to the
Crown’s duty to fulfil its obligations under Te Tiriti. If the Bill is passed, we recommend
that it be amended to refer to Te Tiriti o Waitangi.

e The consultation principle (clause 8(i)) requires consultation to be undertaken with those
‘directly and materially affected’ by proposed legislation. This wording risks excluding the
wider public, and whanau, hapu and iwi Maori in particular, from consultation
requirements. In the case of heritage protections, the wider public and Maori have a
strong interest in such protections but are not necessarily affected in a direct or material
way. If the Bill is passed, we recommend that the consultation principle is broadened to
require wider consultation with those with an interest (whether material or not) in the
legislation.

11. PHANZA thanks the Committee for its consideration of our submission. In addition to this
submission we can provide written answers to questions from the Committee and/or
organise a briefing by PHANZA members with relevant expertise.



